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Di sm ssed by unpublished per curiam opinion.

Frank J. WMasiarczyk, Jr., Appellant Pro Se. Sharon L. Potter,
OFFI CE OF THE UNI TED STATES ATTORNEY, Wheeling, West Virginia, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Frank J. Masiarczyk, Jr., seeks to appeal the district court’s
order denying relief on his notion filed under 28 U S. C. 8§ 2255
(2000). An appeal may not be taken to this court fromthe final
order in a notion under 8 2255 unless a circuit justice or judge
issues a certificate of appealability. 28 U . S.C. 8§ 2253(c)(1)
(2000). A certificate of appealability will not issue for clains
addressed by a district court on the nerits absent “a substanti al
showing of the denial of a constitutional right.” 28 U. S.C
§ 2253(c)(2) (2000). As to clains dismssed by a district court
solely on procedural grounds, a certificate of appealability wll
not issue unless the petitioner can denonstrate both “(1) ‘that
jurists of reason would find it debatable whether the petition
states a valid claimof the denial of a constitutional right’ and
(2) ‘that jurists of reason would find it debatable whether the

district court was correct in its procedural ruling. Rose V.

Lee, 252 F. 3d 676, 684 (4th G r. 2001) (quoting Slack v. MDaniel,

529 U. S. 473, 484 (2000)). We have independently reviewed the
record and concl ude Masi arczyk has not nade the requi site show ng.

See MIller-E v. Cockrell, u. S , 123 S. Ct. 1029, 1039-40

(2003). Accordingly, we deny a certificate of appealability and
dism ss the appeal. See 28 U S.C. § 2253(c) (2000). W dispense

with oral argunent because the facts and |egal contentions are



adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.
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